I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS PENNAVARI A : CIVIL ACTI ON
V.
SCOTT DI CLAUDI O, et al. : NO 07-cv- 05170- JE
NVEMORANDUM
Fullam Sr. J. Oct ober 19, 2009

Plaintiff, M. Pennavaria, is a pro se prisoner who has sued
his fornmer attorney and that attorney’s law firm In his
original conmplaint, Plaintiff primarily alleged that Defendants
were liable in tort for various m sconduct that occurred during
the course of his representation and guilty plea. | dism ssed
t hose tort-based cl ains, however, because Plaintiff has not
pl eaded his innocence or obtained any post-conviction relief on
the basis of the alleged m sconduct. | allowed Plaintiff to file
an anmended conplaint to nore clearly assert his contract cl aimns,
if any. Plaintiff has filed an amended conpl ai nt, Defendants
have noved to dismiss it, and Plaintiff has not responded to
t hose noti ons.

Def endants mainly argue that this Court |acks subject matter
jurisdiction, which attaches at the tinme that a conplaint is
filed. In determ ning whether diversity jurisdiction exists,
nmust consider whether it is apparent, to a |legal certainty, that

Plaintiff was unable to recover an award exceedi ng $75, 000 when



he filed his original conplaint. See Frederico v. Hone Depot,

507 F.3d 188, 194 (3d Gr. 2007).

| readily conclude that Plaintiff’s clainms fail the “lega
certainty” test; his anmended conpl aint nust therefore be
dismssed. As | concluded in ny April 2009 nenorandum and order,
Plaintiff cannot assert tort-based mal practice clains until he
obtains direct relief fromhis conviction. For his remaining
contract-based claim Plaintiff’s recovery cannot exceed the

anount that he paid for his representation: $13,000. See Bailey

v. Tucker, 621 A 2d 108, 115 (Pa. 1993).

Al though this issue was not raised in Defendants’ notions to
dism ss the original conplaint, it is patently obvious that
Plaintiff cannot recover an anount that will suffice for
diversity jurisdiction. This deficiency was present in
Plaintiff’s original conplaint, but it has been nore clearly
reveal ed by the allegations of his anended conpl aint.

In sum | wll dismss Plaintiff’s anmended conpl ai nt,

W thout prejudice to his ability to pursue his contract claimin

state court. An appropriate order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS PENNAVARI A : CIVIL ACTI ON
V.
SCOTT DI CLAUDI O, et al. : NO 07-cv- 05170- JE
ORDER

AND NOW this 19" day of COctober 2009, upon
consi deration of Defendants’ notions to dismss Plaintiff’s
anended conpl ai nt (Docunent Nunbers 24 and 26), I T IS ORDERED:
That the notions are GRANTED, and Plaintiff’s anmended
conplaint is DI SM SSED W THOUT PREJUDI CE to his right to pursue
his clains in state court.

The Cerk is directed to mark the case-fil e CLOSED

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




